IN THE MAGISTRATES COURT OF CAPE TOWN, IN THE DISTRICT OF ATHLONE

In the matter of:							CASE: S590/23

THE STATE

vs

THE ACCUSED
WARREN DAVIDS

AGREEMEMT AS CONTEMPLATED IN SECTION 105A OF THE CRIMINAL PROCEDURE ACT, 51 OF 1977 (AS AMENDED)

PREAMBLE:
PROSECUTOR:____________________
LEGAL REPRESENTATIVE FOR ACCUSED:__________________________
ACCUSED PERSONS:_________________________________

INTRODUCTION

1. Whereas the accused identified as  WARREN DAVIDS (ID: ________________) is arraigned on the charges of cruelty to animals, in terms of Sections 2(1)(a), 2(1)(e), of the Animals Protection Act 71 of 1962.

2. Whereas __________________, the duly authorised State Prosecutor enters into this agreement in accordance with the provisions of Section 105A (1)(a) of the Criminal Procedure Act 51 of 1977, with the legally represented accused person(s).

3. Whereas the Prosecutor as identified above, is validly authorised to exercise any and all powers conferred upon them by the State, the law and has been the Prosecutor in the aforesaid matter.

4. Whereas the Accused person(s), as identified, have been duly informed of the consequences hereof and has received the appropriate counsel from their legal representative prior to the conclusion of this agreement, on record as:___________________________________________.

5. Wherefore it has been duly confirmed and explained to the Accused person(s) that their rights are as follows:
a. To at all material times be considered innocent until proven guilty beyond a reasonable doubt by a competent Court.
b. The right to remain silent before and during any and all proceedings, whether at trial or otherwise.
c. The right to enter into this agreement, at the discretion of the State, and to do so freely and voluntarily, without any undue influence, with a sound mind and sober senses.
d. The accused has been informed that the Court may, not be bound to accept the terms contained within this agreement and may impose any sanction or sentence it deems appropriate or just in the given circumstances, which in its opinion would be in the best interests of justice.
e. That the accused has been duly informed of all their rights contained in both Section 35 of the Constitution, 1996 and the Criminal Procedure Act 51 of 1977.
f. That the Accused person(s), understand that they are under no obligation to enter into this agreement, and choose to do so with the full knowledge of the contents contained herein and with a full appreciation of the consequences hereof.

6. Whereas the State has conducted the necessary consultation with the complainant(s), investigating officer and all other interested parties prior to the confirmation of this agreement and it has been with due regard to the provisions of the Criminal Procedure Act 51 of 1977 and the interests of justice in this matter permit the conclusion hereof.

7. It is therefore that, the Accused person is willing to plead guilty to the Charge(s) contained in the Charge sheet (J15), which shall be annexed and incorporated herein.
8. It is therefore that, The State is prepared to accept such a plea and the admissions made by the Accused in accordance therewith.

PLEA OF GUILTY AND ADMISSIONS BY ACCUSED

9. The Accused pleads guilty as charged in respect of the J15 contained herein, which set out the charges, clearly, and simply.

10. The Accused pleads guilty freely and voluntarily, without any undue influence and with the full appreciation of the consequences thereof.

11. The Accused admits all the relevant material facts contained within the charge sheet and has no objection to anything contained therein, the charges are therefore not disputed, and the Accused further makes the following statement hereunder which, assist the Court with certainty in all the material elements of the offences for which he is charged:
___________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

12. The accused admits that they understand the act or conduct for which they are charged is reprehensible and that punishment should be meted out in accordance with it.

AGGRAVATING CIRCUMSTANCES 

13. It is therefore agreed that parties will take into account the factors contained hereunder in accordance with concluding a just sentence:
a. The Accused persons acted in a blameworthy manner in respect of the animal, 1 x Dog a female Pitbull, tan and white in colour. The Accused failed to provide adequate veterinary care in respect of this animal and it was left for an extended period of time resulting in severe pain and suffering.
b. The Accused person did not discharge the duty placed upon then in respect of his Dilligens Partefamilias. It is unlawful and unacceptable the condition in which he permitted the dog to live.
c. The Accused failed to ensure that sufficient care and or aftercare was afforded to the animal that has an open cancerous wound on its abdomen.
d. The Accused person failed to take the necessary steps to prevent the suffering of such animal and ought to have reasonably foreseen the injury. The veterinary reports and photographs evidence the extended period of time which this cruelty was in subsistence, which therefore means that the accused was aware of the animals suffering for a long time, and failed to exercise reasonable care upon such animal.
e. The Accused is therefore considered to be grossly negligent, and from the overwhelming evidence held by the State, the accused had all the means to prevent the animal from suffering so severely, but failed to do so.
f. Animals are considered sentient beings by the Supreme Court of South Africa, in the matter of the National Council of Societies for the Prevention of Cruelty to Animals v Openshaw (462/07) [2008] ZASCA 78.
g. The Accused kept the animal in such poor conditions and in such an injured state, without there being any justifiable reason to do so. If this was a child, the Accused would be sentenced in the Regional Court and to a period of direct imprisonment. 
h. Animals are vulnerable, and cannot advocate for themselves, and it is this vulnerability that must be vehemently protected. The Accused took advantage of his position of power and the animal suffered as a result thereof.

MITIGATING CIRCUMSTANCES
14. TO BE ADDRESSED BY THE LEGAL AID BOARD ATTORNEY 


AGREEMENT IN RESPECT OF THE SENTENCE

15. It is therefore agreed that the Accused are sentenced as follows:
a. The Accused is therefore guilty of the offences as charged.
b. That such finding be a conviction.
c. That it is ordered in terms of Section 3(1)(c) of the Animals Protection Act 71 of 1962, that the Accused be denied ownership of any animal for a period of 5 years.
d. That it is ordered that in terms of Section 3(1)(d) of the Animals Protection Act 71 of 1962, that the accused immediately forfeit any current animals in their possession, and deliver them or cause them to be delivered to the Cape of Good Hope SPCA within 48 hours.
e. That it is ordered the Accused be sentenced to a fine of R2000 fine or 3 months imprisonment, wholly suspended for a period of 5 years, on condition that the accused are not convicted of any offences under Section 2 of the Animals Protection Act 71 of 1962.
f. That it is ordered that such suspended sentence operate on condition that the accused does not contravene the order in terms of 15(c) and 15(d) above.
g. That there is no order as to costs as contemplated by Section 4 of the Animals Protection Act 71 of 1962.

This agreement has therefore been validly concluded and freely entered into on this the: ______ day of July 2024.
[bookmark: _GoBack]At the premises of: Athlone Magistrates Court, Court:____
Time:_____

PARTIES HERETO:

Senior Prosecutor:_________________
Prosecutor in respect of this matter:___________________
Legal Practitioner for the Accused:_____________________
The Accused:__________________________________

The Complainant:__________________________
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